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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR KING COUNTY

WASHINGTON STATE DEPARTMENT OF No.
TRANSPORTATION,
COMPLAINT FOR DAMAGES
Plaintiff, AND DECLARATORY RELIEF

SEATTLE TUNNEL PARTNERS, a joint
venture.

Defendants.

Plaintiff Washington State Department of Transportation (“WSDOT”), for its Complaint
in this matter, alleges as follows:

I. THE PARTIES AND VENUE

11 Plaintiff WSDOT is an agency of the State of Washington.

1.2 Defendant Seattle Tunnel Partners (“STP”) is a joint venture of Dragados USA,
Inc., and Tutor Perini Corporation.

1.3 This court has subject matter jurisdiction under RCW 2.08.010.

1.4 This court has personal jurisdiction over STP under RCW 4.28.185 because STP
does business and owns property in Washington.

1.5  Venue is proper in King County under RCW 4.12.025(1) because STP resides in

King County.
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Il. THE CONTRACT

2.1 In 2011, WSDOT and STP entered into a design-build contract (the “Contract”) in
which STP agreed to perform certain design, engineering, and construction services in
connection with the Alaskan Way Viaduct Replacement Project (the “Project”).

2.2 The Contract imposes numerous duties on STP, including the duty to provide a
tunnel boring machine (“TBM?”) suitable for the expected tunneling conditions in Seattle and to
properly operate the TBM to build a highway tunnel approximately 9,270 feet long.

2.3 STP provided a TBM and commenced mining in July 2013. In December 2013
after mining approximately 1,000 feet, STP stopped the TBM because it was overheating. STP’s
investigation revealed that its TBM was damaged and required significant repairs. On
information and belief, the TBM damage was caused by factors for which STP is responsible,
including design and operation, and not by any unanticipated condition.

2.4  The TBM damages were extensive. STP began to repair the TBM in early 2014.
Its work to repair and substantially upgrade the TBM continues today.

2.5  The Design-Build Contract requires STP to achieve substantial completion of its
work within a certain number of days. Due to the TBM breakdown at the end of 2013, STP now
projects that it will achieve substantial completion at least two years late.

2.6 STP’s delays have increased WSDOT’s Project costs and threaten to increase
them further in the future because, among other things, its Project staff must remain on the job
until STP’s work is completed.

2.7  STP has asserted a right under the Contract to additional time and money,
claiming that the TBM breakdown was WSDOT’s responsibility. WSDOT has denied this claim.
The Contract provides for additional pre-litigation steps before STP may pursue a claim in court
regarding the TBM breakdown. No such steps are required before WSDOT may pursue the

claims stated herein.
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2.8 STPis responsible under the Contract for the TBM breakdown and resulting
damages. Its failure to fulfill the Contract requirements was a proximate cause of the TBM
breakdown.

2.9  The Project is still at least two years from substantial completion. Over 8,000 feet
of tunnel remain to be constructed with STP’s refurbished TBM. Additional disputes are already
pending between the parties, additional disputes may arise, and additional information may
become available that bears on existing disputes.

2.10  STP has commenced a lawsuit with its builder’s risk insurers (Seattle Tunnel
Partners v. Great Lakes Reinsurance, et al., King County Cause No. 15-2-15009-0) and has
joined WSDOT as a party to that case, which principally involves coverage issues between STP
and the insurers. Having been joined as a party by STP, WSDOT is concerned that STP may
later object, on grounds of collateral estoppel or res judicata, if WSDOT delays asserting its
claims to recover damages and for other relief under the Contract. WSDOT is filing these claims
to ensure that its legal rights are fully protected on all disputed issues and damages claims under
the Contract.

111. CAUSES OF ACTION

A. First Cause of Action

3.1  WSDOT incorporates the allegations in paragraphs 1.1 to 2.10 above.

3.2  STP has failed to fulfill its obligations under the Contract.

3.3  STP’sfailure to provide and properly operate equipment to complete its work
under the Contract, including the tunnel, by the substantial completion deadline has caused and
will continue to cause WSDOT damages.

3.4  WSDOT is entitled to an award of damages, in an amount to be proved at trial,

caused by STP’s failure to fulfill its obligations under the Contract.
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B. Second Cause of Action

3.5  Section 20.2.7 of the Contract provides in part, “Contractor shall maintain All
Risk Equipment Insurance covering all risk of physical damage to equipment provided for use at
the Project site by Design-Builder and/or Subcontractors of any tier, whether owned, leased,
rented, borrowed or used at the Project site. Design-Builder agrees to waive and does hereby
waive its rights of recovery against the Indemnified Parties and each of their officers, employees,
consultants, agencies and agents, as to any damage or loss which may occur to its equipment.”

3.6  WSDOT is one of the “Indemnified Parties” as defined in Section 18.1.1 of the
Contract.

3.7  WSDOT is entitled to a declaration to the following effect: Under the Contract,
STP has contractually waived, and therefore is not entitled to pursue, any claim for recovery
against WSDOT arising from any damage or loss which has occurred or which may occur to its
equipment at the Project site, including damage or loss to the TBM.

PRAYER FOR RELIEF

WSDOT prays for the following relief:

4.1 For damages in an amount to be proven at trial.
4.2 For a declaration of the parties’ rights under the Contract.

4.3  For such other and further relief as the Court may deem just and equitable.
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DATED this day of October, 2015.

Robert W. Ferguson
ATTORNEY GENERAL
STATE OF WASHINGTON

s/Daniel W. Galvin

STOEL RIVES LLp

s/Karl F. Oles

WSBA No. 18334

Assistant Attorney General
Transportation and

Public Construction Division
7141 Cleanwater Drive SW
PO Box 40113

Olympia, WA 98504-0113
Phone: (360) 753-1626

Fax: (360) 586-6847

WSBA No. 16401

karl.oles@stoel.com

David R. Goodnight, WSBA No. 20286
david.goodnight@stoel.com

Bart W. Reed, WSBA No. 45005
bart.reed@stoel.com

600 University Street, Suite 3600
Seattle, WA 98101

Main: 206-624-0900

FAX: 206-386-7500

Attorneys for Plaintiff Washington State
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