
BEFORE THE CIVIL SERVICE COMMISSION
FOR THE CITY OF PACITIC

Appeals of Suspensions from

EDWIN MASSEY,
and JOHN CALKINS,
Appellants/Employees,

City of Pacific, Mayor Cy Sun,
RespondenUAppointing Authority

FINDINGS OF FACT,
CONCLUSIONS OF LAW
AND ORDER

SUMMARY OF'DECISION

This matter came before the Civil Service Commission which is given authority under
state and local laws to consider appeals of any oosuspension" issued against employees who are

members of the City's Civil Service System. Under applicable law, including the city's code,

both appellants are members of such system. Having considered the record, including without
limitation written appeals filed by each of the appellants, testimony and written materials
provided by the Mayor, a 911 recording of the Mayor's call to dispatch agencies seeking some

sort of assistance because, in the Mayor's words, "in other words, I'm going to fire the Chief and

the Lieutenant", the Commission grants the two appeals, reversing the Mayor's decisions to
suspend the appellants' with pay (thouglr labeled 'administrative leave with pay'), reinstating
each person to their respective positions and duties.

STATEMENT OF ISSUE

A) Whether the Mayor complied with the procedurol requirements for suspension of
employees who are members of the City's Civil Service System, including without
limitation thosefound in CSC Rule No. l8?

Short Answer: No.

AUTHORTTY OF TIIE CrVrL SERVTCE COMMISSION

Washington's civil service for city police statute, chapter 41.12 RCW, was enacted in
1937. Its purpose is to establish a prototype law enforcement civil service system that proteets
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employees against arbitrary and discriminatory discipline and ensures the public is served by
qualified law enforcement officers by providing for merirbased promotion and tenure. Seattle
P_glice Officers Guild v. City of Seattle, 151 Wn,2d823,831,92P.3d243 (2004). The statute
authorizes creation of a civil service commission to review claims of improper discipline. RCW
4L.12.030,.040, .090. The statute demands that covered employees serve only during good
behavior, but also demands that discipline be imposed only in good faith for cause. RCW 41.12
080, and.090.

The statute authorizes cities to enact their own civil service systems, provided that they
substantially aocomplish the purpose of the chaptet. RCW 41.12.010. Pursuant to that authority,
the City of Pacific established a civil service system for employees in the Police (and Fire
Departrnents) of the City, governing selection, appointment, and employment of all full-time
paid police offrcers, including the chief of police and public safety director.r P}dC 2.64.020
explains that "Except as hereinafter specifically provided, the provisions of Chapters 41.08 and
41.12 RCW shall control the selection, appointment and employment of all full-paid employees

of the police department of the city, including the chief of police and public safety director."
The Commission is specifically empowered by PMC 2.64.010(A) and RCW 41.12.185 to make
suitable rules and regulations not inconsistent with the purpose of RCW Chapter 41.12, for the
purpose of carrying the provisions thereof into effect.

The Commission's Rules largely parallel the state stafute, reading in relevant part:

Pacific CSC Rule 1.2 SCOPE AND PURPOSE

A. These rules govern the continuing administration of the Civil Service System of the
City. The purpose of these rules is to assure that the Civil Service in the City is
administered in accordance with RCW Chapter 4I.12 and ordinances of the City, and
that all proceedings before the Commission are conducted in an orderly, fair and
timely manner.

B. The purpose of a Civil Service created pursuant to state law is to establish a system
to:

1. provide for promotion on the basis of merit,

2. give police officers tenure, and

3. provide for a Civil Service Commission to administer the system, and to
investigate by public hearings, removals, suspensions, demotions, and discharges

t PMC 2.64.010 {Civil Service Commission} Creation.
A. In accordance with the provisions of Chapters 41.08 and 41.12 RCW, there is created a civil service commission

composed of five persons appointed by the mayor and confirmed by the cify council to exercise the powers and
to perform the duties established by that state law in connection with the selection, appointment and
employment of all full-paid police offrcers, including the chief of police and public safety director.
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by the appointing power to determine whether such action was or was not made
for political or religious reasons and whether it was or was not made in good faith
for cause.

It is intended to protect the honest and efficient public employee from adverse
discriminatory action, whether from political or other improper motive, and thus to
secure for the people the services of honest, effrcient and experienced public
employees. At the same time it is intended that the administrative offrcers shall have
ample authority to correct where possible, and to remove when necessary, dishonest
or ineffrcient employees without placing upon the administrators an impractical or
unfair burden in the discharge of such duties.

The objective and intent of these Rules is to establish such personnel policies and
procedures that will ensure to the people of Pacific the maximum in honest and
efficient public service by attracting to and retaining in the City's classified service
the most qualified and highest motivated employees available.

After considering an appeal of a disciplinary action such as the challenged "suspensions"o
the Commission is specifically empowered to affirm, reverse, or modi$ the challenged action.
RCW 41.I2.09A. The Commission may issue such remedial orders as deemed appropriate. CSC
Rule No. 19.15. The Commission's decision shall be certified, in writing to the appointing
power, and shall be forthwith enforced by such offrcer, in this case, the Mayor. RCW
41.12.490.

The Commission is an independent agency, created by the city consistent with Chapter
41.12 RCW. The Commission exercises its authority without influence from the city
administration, the City Council, employees or groups. The Commission acts in the public
intsrest for the benefit of the Entire community to protect the merit system of ernployment
mandated by the State of Washington.

Findings of Fact

On March 28, 2013, City of Pacific Police Lieutenant Edwin Massey, Jr. and Public
Safety Director John T. Calkins, filed appeals of aknost identical orders dated and served on
each of them by the Mayor on or about March 22,2013. The March 22, 2013 documents
addressed to each appellant reads on the first line: "This letter is to notifu you that effective
immediately you are being placed on Administrative Leave with pay while a confidential matter
is investigated." The Mayor's memo did not explain the nature of the allegations, if any, that
were to be investigated, or who or what agency would be conducting the investigation.

Each of the appeals allege that the Mayor violated applicable Civil Service Rules, one
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expressly references a March 23, 2013 letter from the City Attorney to the Mayol which
itemizes 9 violations of Civil Service Rules. A copy of such letter/email message was received
by the Commission in its public meeting on March 26, 2013, and a copy is maintained by the
Commission's Secretary. Each appeal rests on the assertion that the challenged actions

constitute "Suspensions" as defined in CSR 4.57, which reads: "Temporary removal of an

employee from employment with or without pay, for cause, or pending determination of charges
against the employee which could result in demotion or discharge."

The City Attorney's communication with the Mayor read as follows:

From: Ken Luce
Senf.' Saturday, March 23, 2013 l2:39 PM
To: 'Cy Sun'
Subjxt: Suspension of Chief Calkins and Lt. Massey

Dear Mayor Sun,
I received the information and your reasans for placing the Chief and Lt.

Massey on Administrative Leave. As both individuals are covered by the
protections of the Civil Service rules your failure to follow the CivilService
rules gives me great concerns. I also am greatly concerned of the creation of
liability on the part of the City if your actions are considered as retaliation. I
believe this to be true due to the recent Union involvement that involved Lt.

Massey's hours of work and his scheduling and the recent denial by a King
County Superior Court judge that dismissed your attempt to appeal the
Calkin's matters.

My concern includes your placing the individuals on administrative leave is
tantamount to a disciplinary action of suspension of employment with pay.
The Civil Service rules do not provide for administrative Leave but the rules

do provide for suspension with pay after a pre-disciplinary hearing. A pre
disciplinary hearing by implication has to occur before discipline is imposed.
Based upon the information you provided, your action could be viewed as

disciplinary in nature and the Civil Service rules should have then been
followed.

I believe the following errors occurred;

(1) Your action is tantamountto a suspension with pay, failure to limitthe
suspension to a period not to exceed thirty (30) days, pursuant to l7.l (A)
(2) Your failure to notify the Civil Service Commission immediately of the
suspension, pursuant to l7.l .

(3) Your failure to schedule and hold a predisciplinary hearing pursuant to
Rule 18.
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(4) Your failure to give the employee an opportunity to present a response
prior to the decision on discipline, pursuant to 18.1 .

(5) Your failure to provide, in writing, a notice of the charge and an
explanation of the evidence, pursuantto 18.2(A).
(6) Your failure to provide the employee with an opportunity to respond to
the charges, pursuant to 18.2(A).
(7) Your failure to provide the employee with the opportunity to have legal
and/or union representation at a predisciplinary hearing, pursuant to
t 8.2(B).
(8) Your failure to provide the employee with an explanation of the evidence
at a predisciplinary hearing that is sufficient to apprise the employee of the
basis for the proposed action, pursuant to 18.2. and
(9) Your failure to provide written notice of the discipline, including the
charges against the employee and a general statement of the evidence
supporting the charges, after the appointing authority determines to proceed
with the discipline, pursuant to I8.2(D).

As the procedures were not followed I believe the City will receive a protest
and appeal to the Civil Service Commission by both individuals.

I recommend that you withdraw your directives that placed the individuals
on Administrative Leave and if you intend to, in fact, suspend the employees
with pay, it should be done in accordance of the procedure outlined in the
Civil Service Rules.

The Mayor was placed under oath, and was provided an opportunity to speak with the
Commission and explain his actions. He submiued some written materials that are maintained
by the Commission Secretary as part of the record. The Mayor acknowledged that his voice was
that heard on a recording of a 911 call made in late March, when he was preparing to deliver
copies of the challenged memos to each of the appellants. The recording was played in public
session and is included as part of the record for this matter.

CONCLUSIONS OF LAW

Based upon the record presented in these appeals, the Commission renders the following
conclusions that are supported by a preponderance of the evidence. Any Findings or other
statements contained in other sections of this decision that are deemed conclusions are hereby
incorporated as such.

1. Mayor Sun's decision to place the appellants on "Administrative Leave" with pay for an
indefinite period, removing them from the workplace, taking their badges, keys and other
items required to perform their respective duties consistent with their job descriptions
constitutes a suspension under CSC Rules, including Rule No. l7.l(A).
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In accord with CSC Rule No. 18.2(E), the Commission may not consider any basis for the
challenged action that was not previously presented to the employees.2 The Mayor's
memo to each appellant failed to include the details mandated by CSC Rules, including
Rule No. 18.2.

3, Based on the evidence presented on the face of the two appeals, the Mayor's statements
made under oath at the Commission meeting on April 4, 2013, and the 9l I recording of his
call regarding the two suspensions, the commission finds that the procedural requirements
for any suspension, with or without pay, were not satisfied, and on that basis declares the
Mayor's memos placing Lt. Massey and Chief Calkins on Admin Leave With Pay to be
suspensions that are void and of no legal effect.

4. The two appellants are to be returned to duty immediately, and the Mayor is encouraged to
follow applicable Civil Service Statutes and Rules in all future actions involving members
of the Civil Service.

ORDER

The appeals of Mr. Massey and Mr. Calkins are granted, their suspensions are reversed,
and deemed void and of no legal effect due to the Mayor's failure to comply with applicable
procedural requirements set out in Civil Service statutes and rules. Each of the appellants are to
be reinstated to their full duties and positions, effective immediately. The Mayor is directed to
provide a written report to the Cornmission detailing the steps he has taken to implement this
Order. Such report shall be submiued to the Commission's Secretary within one week of the
date of this decision.

This constitutes the final action of the Commission in these Appeals. Any appeal of this
Order shall be consistent with RCW 41.12.090.

DATED this 5ft Day of April,2013.

Scott Mclver
Commission Chair

Signing on behalf of the entire Commission,
as directed by motion unanimously approved
in the Commission's public meeting on April4, 2013

'CSC Rule No. 18.2(E) reads as follows: "The Commission shall not consider, on appeal, any basisfor disciplinary
action not previously presented to an employee."
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